F. LARRY BARTEE
STEVEN R TALLEY

| BLA 94-862, 95-37 Deci ded Gctober 22, 1997

(onsol i dat ed appeal s froma deci si on of the Phoeni x Resource Area
Ofice, Bureau of Land Managenent, issuing road access right-of-way grant.
AZA 27291.

Set asi de and renanded.

1 Environnental Policy Act--Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental & atenents--National
Environnental Policy Act of 1969: H nding of No
S gnificant | npact

A BLMfindi ng (based on preparation of an EA) that no
significant environnental inpact wll occur as a result
of issuing a right-of-way grant for an access road wl |
be set aside on appeal where the appel | ant shows t hat
BLMdid not take a hard | ook at the environnental
consequences of its action and presents evi dence
strongly suggesting that construction of a road coul d
have environnmental inpacts that BLMdid not address.
Wiere BLMfails to consider or inpose any
specifications for siting, construction, naintenance,
operation, use, or termnation of the access road, it
is inpossible to confirmthat the road s inpacts wll
be mnor or insignificant or that any inpact wll be
mtigat ed.

APPEARANCES F. Larry Bartee and Seven R Talley, pro sese; Rchard R
Geenfield, Esq., Ofice of the Held Solicitor, US Departnent of the
Interior, Phoenix, Arizona, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUD&E HUGES
Seven R Talley and F. Larry Bartee have each appeal ed froma July
25, 1994, Decision of the Area Manager, Phoeni x (Arizona) Resource A ea,
Bureau of Land Managenent (BLMor the Bureau), granting a right-of- way to

Robert G and Barbara S. Nel son (the Nel sons) for a new road across public
land in central Arizona
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By Qder dated My 22, 1995, the two appeal s were consolidated for
decision, and the effect of BLMs decision granting the right-of-way was
stayed pendi ng revi ew of the appeal s.

h Gctober 15, 1992, Robert G Nelson filed an application for a
right-of-way for road access to his private property in sec. 34, T. 8 N,
R 1W, dlaand Salt Rver Mridian. Y Heinitially requested a right-
of -way 66 feet inwdth and 7,400 feet in length, indicating that the
right-of-way would be "graded only initially, paved to Gounty standards
eventually." In the portion of the application explaining his "technical
and financial capability to construct, operate, naintain, and termnate
[the] systemfor which authorization [was] bei ng requested,” Nel son stat ed:

"I wll contract wth a |licensed and bonded road contractor to grade in
the road wthin a 66 ft. row FBEventually paving wll be to Gounty
standards, also using a |icensed and bonded road contractor. | wll be
responsible for maintaining the road as long as it renains private."

Nel son set the cost of the proposal (construction, operation, and
mai nt enance) at $8, 000.

Nel son indicated in his Gctober 15, 1992, application that the
proposal woul d have no environnental effects, stating that the route
proposed woul d "fol low an existing Jeep trail in place for over 60 years."

The appl i cation contai ned a topographical map wth a "pack trail"
highlighted in yellow The trail ran fromsoutheast to northwest across
the east half of sec. 11, covering approxi mately 7,400 feet.

The record indicates that, at the sane tine, the Nel sons filed an
application wth the Sate of Arizona for a 6,500-foot right-of-way across
sec. 2, using the sane pack trail, as well as a jeep trail that it joined.

The Sate assigned No. 16-52584 to that application.

n January 10, 1994, the Nel sons (acting through their agent, Dan
Donahoe) notified BLMthat they were wlling to change their right-of -way
application to nodify the access road al i gnnent :

Soecifically, [the Nelsons] are willing to fol l ow Castl e Hot
Srings Road until it intersects the west section |ine of Section
11. A that point, the RWwould followthe section [ine north
toapoint just short of its intersection wth the sout hnest
corner of Section 2 (this is to avoid crossing any of Section 3)
and then woul d proceed northeast to enter Section 2.

The nodi fied alignnent resulted in a Federal right-of-way of only 1,500
feet long. A nap prepared at that tine (apparently by BLNM) al so depicts an
alternate route along a jeep trail running roughly north-south in sec. 12.

1/ The application incorrectly indicated that the private land was in T. 7

N, R1W
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h March 30, 1994, the Nel sons faxed a topographi cal map show ng the
"right of way alignnent on Section 11." The docunent appears to be an
effort to describe wth sone precision the route of the access road from
its intersection wth Gastle Hot Sorings Road to the Nel sons' private
lands. The route was sinuous and, as depicted, clearly crossed the section
line into sec. 10. The Bureau apparently advised the Nel sons that it coul d
not grant a right-of-way as aligned, and, on My 3, 1994, they faxed a copy
of a topographi cal nap show ng a | ess sinuous road entirely wthin sec. 11.

The route, at its northernnost, appears to cross a gorge.

An Environnental Assessnent (EA) was prepared by BLMand approved by
the Area Manager on Miy 16, 1994. |t contai ned two nenoranda rel ating
details of site visits and setting out brief anal yses of inpacts on
protected plants and aninal s and cultural resources. The Bureau's wldlife
bi ol ogi st concl uded that the proposed project woul d not inpact any desert
tortoi se of Hohokamagave, but woul d i npact "nany state protected plants,

i ncludi ng saguaro cactus.” |Its botanist, noting that the alignnent of the
right-of-way was approxi nate and had not been "staked and fl agged, "

concl uded, based on "wal king [the] proposed alignnment,” that there woul d be
no effect. Its archeol ogist found no prehistoric or historic sites on or
inthe vicinity of the proposed right-of-way. The EA stated BLMs
conclusion that all critical elenents except air quality would not be
affected. (EAat 1.) The Bureau stated its conclusion that the inpact to
air quality would be "mnor, and woul d occur only during construction" of

t he road.

The EA concl uded that "there woul d be no residual inpacts,” and set
out the followng "mtigation neasures":

1. Al applicable regulations in accordance wth 43 R
2800.

2. Any cultural and/ or pal eontol ogi cal resources (historic
or prehistoric site or object) discovered by the hol der or any
person working on the [hol der’'s] behal f, on public or federal
land shall be immedi ately reported to the authorized of ficer.
The hol der shall suspend all operations in the i rmedi ate area of
such discovery until witten authorization to proceed is issued
by the authorized officer. An evaluation of the discovery wll
be made [by] the authorized officer to determine the appropriate
actions to prevent the loss of significant cultural or scientific
values. The holder wll be responsible for the cost of the
eval uation and any decision as to the proper mitigation neasures
w il be nmade by the authorized officer after consulting wth the
hol der .

3. Mnimze the amount of vegetative destruction.

4. If any desert tortoises are found during construction,
they shoul d be avoided. |f avoi dance is not possible, they
shoul d be noved out of immedi ate danger and rel eased unhar ned.
Tortoi ses shoul d not be noved nore than 100 feet fromwhere they
wer e found.
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The Area Manager found as fol | ows:

| have reviewed this environnental assessnent including the
expl anation and resol ution of any significant environnental
inpacts. | have determined that the proposed action wth
mtigati ng neasures described above wll not have any significant
i npacts on the hunman environnent and that an B S [ envi ronnent al

i npact statenent] is not required. | have determned that the
proposed project is in conformance wth the approved | and use
pl an.

It is ny decision to inplenent the project wth the
mtigati on neasures described above.

The right-of-way grant (incorporating the stipul ati ons recormended in
the EA was offered to the Nel sons on My 16, 1994. The grant was i ssued,
effective July 25, 1994, for a termof 30 years (subject to renewal ),
pursuant to Title V of the Federal Land Policy and Managenent Act of 1976,
as anended, 43 US C 88 1761-1771 (1994). It provides for a right-of -way
33 feet wde and 1,700 feet long, crossing public |and in the westernnost
portion of the NWissec. 11, T. 7N, R 1 W, Gla and Salt Rver Mridian,
Yavapai Qounty, Arizona. 2/ It permts construction, naintenance, and
operation of a road, which (along wth additional rights- of-way across
Sate and private lands in sec. 2) provides access fromthe Castle Hot
Srings Road to the Nel sons' private land insec. 34, T. 8 N, R 1 W,
dlaand Salt Rver Meridian, Yavapai Qounty, Arizona. 3/

Bartee and Tal l ey, who own | and near the subject right-of-way,
appeal ed BLMs decision. They allege that construction, operation, and
nai ntenance of a road along the right-of-way wll result in danage to the
fragile desert environnent (particul arly aesthetics), plants, soil,
geol ogi ¢ features, and archaeol ogi cal resources. They al so all ege that
this wll occur in part as aresult of increased traffic attracted by
i nproved access to off-road areas. They al so express fear that the Nel sons
wll not be technically or financially capabl e of constructing or
nai ntai ning the road, and eventual |y restoring disturbed areas when the
grant is termnated.

Bartee asserts that BLMnade an insufficient effort "to insure that
all pertinent issues wth regards to local residents and | and owners were
covered.” He opines that "we the peopl e were severally cut short on our

2/ The lands w thin which the 33-foot right-of-way is situated are
described in the grant as the \WAWAWNWV.sec. 11.

3/ The access road runs roughly north-south fromits intersection wth
Castle Hot Sporings Road, which is approxi nately on the west section |ine of
sec. 11, through sec. 2 intosec. 35 T. 8 N, R 1 W, where it turns west
intosec. 3, T.. 8N, R 1 W
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notice of this project wth regards to [its] potential detrinental
characteristics.”" See Bartee Satenent of Reasons (SCR at 2. He also
argues that BLMshoul d not approve the road because a viabl e alternative
route exists. He notes that there is an existing trail that coul d provide
access fromthe east across | and owned by the Sate and by the sane

indi vidual wth whomthe Nel sons al ready have an access agreenent. |1d. at
4.

[1] Were BLMfinds, based on preparation of an EA that no
significant environnental inpact wll occur as a result of approving
i ssuance of a right-of-way grant and deci des to grant approval w thout
preparing an environnental inpact statenent, its action wll be affirnmed on
appeal if BLMhas taken a hard | ook at the environnental consequences of
its action, considering all relevant natters of environnental concern, and
nade a convi ncing case either that no significant inpact will result or
that any such inpact wll be rendered insignificant by mtigating neasures.
Serra Qub Legal Defense Fund, Inc., 124 1BLA 130, 140-41 (1992), and
cases cited. A party challenging a finding that there was no significant
i npact nust show that the determnation was premised on a clear error of
law a denonstrable error of fact, or that the anal ysis failed to consi der
a substantial environnental question of material significance to the action
for which the analysis was prepared. Mere differences of opinion provide
no basis for reversal of BLMs decision if it is reasonabl e and supported
by the record on appeal. QOegon Natural Resource Gouncil, 139 IBLA 16, 22
(1997), and cases cited. The burden to denonstrate error falls on the
appel lant. Gy Brown, 115 I BLA 347, 357 (1990).

The record does not contain any specifications for siting,
construction, nai ntenance, operation, or termnation of the access road.
No specifications were provided by the Nel sons and no specifications were
i nposed by BLMwhen it issued the grant. Gonpare, Gene Quigley, Jr., 112
| BLA 144 (1989). The Bureau nerely provided that "all operations [shal |l be
perforned] in a good and wor knanl i ke nanner so as to ensure protection of
the environment and the health and safety of the public.” (R ght-of-Vay at
2.) UWhder 43 US C 88 1764(c) and 1765 (1994) and 43 CF. R § 2801. 2(b),
BLMis authorized to include in a right-of-way grant terns, conditions, and
stipulations regarding extent, duration, survey, |ocation, construction,
operation, nmaintenance, use, and termnation. Uhder 43 CF. R § 2802.4(h),
BLMnay include in a decision issuing a right-of-way grant a provision
requiring that no construction on or use of the right-of-way shal |l occur
until a detailed construction, operation, and rehabilitation and
environnental protection plan has been submtted and approved by BLM

Uhder 43 US C 88 1764(c) and 1765 (1994), and 43 CF. R 8§ 2801. 2(b)
and 2802.4(h), BLMis authorized to prescribe applicable terns and
conditions in the right-of-way. Mrely requiring that operations
(presunabl y incl udi ng construction, nai ntenance, operation, and event ual
termnation of the right-of-way) wll proceed in a "good and wor knanl i ke
nmanner " provi des i nadequat e gui dance to the right-of-way hol der.
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In these circunstances, we cannot concl ude that BLM has adequat el y
assessed the environnental inpacts of the road, as its decision does not
address siting of the road; the nanner in which the road wll be built,
nai ntai ned, or operated; or howthe land woul d be rehabilitated if the
grant termnated. As there is nothing to ensure that the road wll be
built, maintained, operated, or termnated according to any standards, it
is inpossible to confirmthat the road s inpacts wll be mnor or
insignificant. Further, in the absence of terns governing siting,
construction, operation, maintenance, use, termnation, or restoration, we
cannot hold that any inpact wll be adequately mtigated. The Bureau s
Deci sion approving the right-of-way is accordingly set aside.

Appel | ant Bartee suggests that the Nel sons' project may be "a nuch
| arger scope project than the application indicates," (Bartee SORat 2),
and that the Nel sons' plan may seriously underestinate costs. O renand,
BLM shoul d eval uat e t hose concerns.

Fnally, we note that we agree wth Bartee that BLMdi d not adequat el y
involve the public inits consideration of the right-of-way request. In
the absence of any justification for not doing so, BLMshoul d have af f orded
sone opportunity for public conment prior to authorizing the road. See
Southern Uah Wl derness Alliance, 122 | BLA 334, 341-42 (1992).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis set aside, and the case is remanded for further action.

David L. Hughes
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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